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Abstract: Bail jurisprudence in India lies at the intersection of personal liberty and State authority, 

grounded in the presumption of innocence. It functions as a procedural safeguard against unwarranted 

pre-trial detention while securing the accused’s presence during trial. This study traces the doctrinal 

evolution of bail from colonial criminal procedure to its constitutionalization under Article 21. It 

analyses the statutory framework under the CrPC, 1973 and the BNSS, 2023, alongside key decisions 

such as Gurbaksh Singh Sibbia, Gudikanti Narasimhulu, Hussainara Khatoon, and Sanjay Chandra. 

The study also examines systemic challenges—undertrial detention, prison overcrowding, socio-

economic barriers, and inconsistent judicial discretion—and critiques restrictive bail regimes under 

special statutes like the PMLA, UAPA, and NDPS. It concludes that despite a shift toward a liberty-

centric framework, gaps in implementation persist, necessitating reforms to ensure uniform, 

proportionate, and accessible bail practices. 
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I. INTRODUCTION 

Bail represents one of the most significant procedural safeguards in criminal law, designed to reconcile the competing 

interests of individual liberty and societal order. It refers to the conditional release of an accused person from custody 

upon furnishing a guarantee to appear before the court as required. Importantly, bail does not signify acquittal; rather, it 

ensures that the accused is not subjected to unnecessary incarceration during the pendency of trial . 

The philosophical basis of bail lies in the presumption of innocence, which mandates that an individual must not be 

punished prior to conviction. Pre-trial detention, therefore, must be justified by compelling reasons such as the 

likelihood of absconding, tampering with evidence, or influencing witnesses. Bail operates as a mechanism that 

balances these concerns while protecting personal liberty. 

In India, bail law has been primarily governed by the Code of Criminal Procedure, 1973, which classifies offences into 

bailable and non-bailable categories and provides the statutory framework for granting bail. However, the true 

transformation of bail jurisprudence has been driven by judicial interpretation, particularly through the expansion of 

Article 21 of the Constitution. The Supreme Court has consistently emphasized that any deprivation of liberty must be 

“just, fair, and reasonable,” thereby elevating bail from a procedural provision to a constitutional safeguard. 

Landmark judgments such as State of Rajasthan v. Balchand, Gudikanti Narasimhulu v. Public Prosecutor, and 

Gurbaksh Singh Sibbia v. State of Punjab have firmly established the principle that “bail is the rule and jail is the 

exception.” This principle reflects a shift from a rigid, offence-centric approach to a rights-based framework that 

prioritizes liberty. 
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The enactment of the Bharatiya Nagarik Suraksha Sanhita, 2023 marks a new phase in the evolution of bail law, 

introducing procedural reforms and a more balanced approach that incorporates the rights of victims and witnesses. 

This development necessitates a critical examination of whether the evolving framework adequately protects 

constitutional guarantees while addressing contemporary challenges. 

 

LITERATURE REVIEW 

The literature on bail jurisprudence reflects a gradual transition from statutory formalism to constitutional liberalism. 

Early works focused primarily on the procedural framework under the CrPC, emphasizing classification of offences 

and judicial discretion. Scholars such as R.V. Kelkar highlighted the structural aspects of bail law but did not fully 

engage with its constitutional dimensions. 

Judicial decisions have played a central role in shaping bail jurisprudence. The transformation of bail into a rights-

based doctrine is largely attributed to landmark cases such as Maneka Gandhi v. Union of India, which expanded the 

scope of Article 21, and Gurbaksh Singh Sibbia v. State of Punjab, which established the liberal interpretation of 

anticipatory bail. 

Contemporary literature focuses on systemic challenges, including undertrial detention, prison overcrowding, and 

socio-economic inequality. Reports by the National Crime Records Bureau highlight the disproportionate number of 

undertrial prisoners in India, underscoring the gap between legal principles and practical implementation. 

Recent scholarship also explores emerging issues such as the impact of COVID-19 on bail practices and the use of 

technology in monitoring bail conditions. Despite extensive research, gaps remain in ensuring consistency, fairness, 

and accessibility in bail decisions. 

 

RESULT AND DISCUSSION 

The study demonstrates that bail jurisprudence in India has evolved from a rigid, colonial framework into a 

constitutional doctrine centered on personal liberty under Article 21. Judicial developments, particularly after Maneka 

Gandhi v. Union of India, have ensured that bail decisions are guided by principles of fairness, reasonableness, and 

proportionality. Landmark judgments such as Balchand, Gudikanti Narasimhulu, Gurbaksh Singh Sibbia, and Sanjay 

Chandra have firmly established the principle that “bail is the rule and jail is the exception,” thereby reinforcing the 

presumption of innocence . 

However, despite this progressive jurisprudence, significant challenges persist in practice. The large number of 

undertrial prisoners, socio-economic barriers in accessing bail, and inconsistencies in judicial discretion highlight the 

gap between legal doctrine and implementation. Additionally, delays in bail hearings and cautious approaches at the 

trial court level often result in prolonged pre-trial detention. The introduction of the Bharatiya Nagarik Suraksha 

Sanhita, 2023 reflects an attempt to modernize and streamline criminal procedure, though certain provisions indicate a 

shift toward stricter bail conditions. Furthermore, special statutes such as the PMLA, UAPA, and NDPS impose 

stringent bail requirements that limit judicial discretion and raise concerns regarding the erosion of personal liberty. 

Overall, the findings suggest that while bail jurisprudence in India is constitutionally robust, its effective realization 

requires greater consistency, accessibility, and structural reform. 

 

II. CONCLUSION 

The evolution of bail jurisprudence in India reflects a gradual yet significant transformation from a procedural 

mechanism to a constitutional safeguard rooted in Article 21. Judicial interpretation has played a crucial role in 

establishing the principle that liberty should not be curtailed without compelling justification. 

However, despite doctrinal advancements, the practical implementation of bail law remains fraught with challenges. 

Issues such as undertrial detention, socio-economic inequality, and restrictive statutory regimes continue to undermine 

the effectiveness of bail as a safeguard of liberty. 
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The introduction of the BNSS, 2023 presents both opportunities and challenges, necessitating a careful balance between 

efficiency and constitutional rights. Future reforms must focus on ensuring uniformity in judicial discretion, reducing 

reliance on pre-trial detention, and making bail accessible to all individuals irrespective of socio-economic status. 
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