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Abstract: The Investigating Officer and the Trial Court i.e. the Special Court are not the only
stakeholders who come in contact with the child but there are other numerous stakeholders who come in
contact with the child victim like medical Practitioners, Psychologists, Counsellors, Media, CWC,
Teachers and above all Parents. Much has been stated about the roles of these agencies/ stakeholders.
Their roles have been defined and the guidelines have been issued by the Ministry of Women and Child
Development with regard to the performance of their respective duties.The said stakeholders are to
protect the ‘Best Interest of the Child’. To protect the best interest of the child, the principles of ‘Public
Trust’, ‘Inter- Generational Equity’ and ‘Social Responsibility Theory’ have to the followed. All the
stakeholders are required to be vigilant, conscious and sensitive to save the children from mental and
physical trauma and to be protectorate. Psychology of a child can be compared with the flower of
‘Anicham’ which is very sensitive. A child in natural circumstances is to be treated sensitively, so we
have to be more sensitized to treat a child who has undergone such a turmoil and facing the phase which
has turned his life turtle. For this awareness, knowledge of psychology and child behavior plays a vital
role. We will discuss herein after roles of various stakeholders, the protocol to be followed by them and
the lacunas left which consequentially either create hurdle in the rehabilitation of a child victim or leave
grave lacunas in proving the case against the perpetrator.
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L. INTRODUCTION

This endeavour to find out what are the roles assigned to different allies under the Statute and what roles have to be
performed by the persons who have not been assigned any duty under the Act but otherwise are morally duty bound as
they come in contact with the victim of any of the offences under the POCSO Act, how the roles are being performed
by the man difon paying heed to such issues can actually reduce all-pervasive and self — perpetuating social stigma.
The various stakeholders under the POCSO Act can be categorized into two major categories as follows:

e  Statutory Stakeholders

e Non-Statutory Stakeholders

STATUTORY STAKE HOLDERS

Statutory Stakeholders are those persons who come in contact with the child victim and their duties have been
prescribed by the Statute. Some of them are Child Welfare Committee,Support Person, Medical Practitioners, Media,
Police, and Special Courts etc.

Role of the Child Welfare Committee (CWC)

The Child Welfare Committee is constituted under Section 27 of the JJ Act, 2015 for every District for exercising its
powers in relation to Childinneedofcareandprotection (in short referred to as ‘CNCP’) by the State Government. “It
consists of a Chairperson and 4 other members having at least one woman and another, an expert on the matters
concerning children. To be a member of the committee, one must be active in health, education or welfare activities of
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children for at least seven years or must be practicing professional having a degree in child psychology or psychiatric or
law or social work or sociology or human development. No person’s hall is appointed for a period of more than 3 years.
The appointment of members of CWC may be terminated by the State Government after making an inquiry on any
ground mentioned in the Act.”Section27ofthe]JJ Act, 2015 further provides that “District Magistrate shall quarterly
review functioning of the Committee. The District Magistrate is the Grievance Redressal Authority for CWC and
anyone connected with the child, may file a petition before the District Magistrate, who shall consider it and pass
appropriate orders.”

Statutory Duties, Functions and Responsibilities of CWC

Rules 18-20 of JJ Model Rules, 2016 deal in procedure in relation to children in need of care and protection. Rule 20 of
JJ Model Rules, 2016 provides that “the Committee has to maintain a ‘Case Monitoring Sheet’ of every case i.e. for
every child. Its hall be in Form 26 (peruse Annexure V)which shall be kept at the top of each file and shall be updated
from time to time. In the progress of inquiry, time schedule for disposal of the case, scheduled date given which shall be
the outer limit to dispose of the file —have to be filled. District Magistrate shall review the functioning of the CWC by
inspection once every 3 months and also appraise the performance of the Chairperson and the Members of the
Committee and submit a report to the Selection Committee constituted under Rule 87 (consisting of (i) retired Judge of
High Court as the Chairperson (ii) one representative from the department implementing the Act but not below the rank
of Director (iii) two representatives from two reputed non-governmental organizations working in the area of child
development or child protection for a minimum period of seven years (iv) two representatives of academic bodies or
universities and preferably from the field of social work, psychology, sociology, child development, health, education,
law and with special knowledge or experience of working on children’s issues for a minimum period of seven years and
(v) a representative of the State Commission for protection of child rights.” Section 28 of the JJ Act, 2015mentions
about “the procedure to be followed by the Committee. Section 29 of the JJ Act, 2015 empowers the committee with
authority to dispose of cases for the care, protection, treatment, development and rehabilitation of child in need of care
and protection. ”Section 30 of the JJ Act, 2015 mentions about the functions and responsibilities of the Committee.
Section 30 (xiii) of JJ Act requires CWCs to take action for rehabilitation of sexually abused children who are reported
as CNCP to it by SJPU or local police.

Support Person to be provided to Child Victims by CWC under the POCSO Act, 2012 and POCSO Rules, 2020

Rule 4 of POCSO Rules, 2020 deals with the procedure regarding care and protection of child to be adopted by SJPU
and CWC. The SJPU or local police when on receipt to find formation under Section 19 (1) of the POCSO Act, 2012
finds that “the child victim is in need of care and protection as the offence has been or attempted by a person who is
sharing the household with the child; or the child is in a Child Care Institution and without parental support ; or is
without any home or support, will produce the child before CWC within 24 hours alongwith reasons reduced into
writing quathefactum if the child is in need of care and protection and a request for a detailed assessment. CWC has to
proceed in accordance with the JJ Act, 2015 and has to make determination within three days either on its own or with
the assistance of a social worker to find out whether the child is required to be taken out of the custody of his/her family
or shared house hold and is required to be placed in a children’s home or a shelter home.” Seven factors have to be
taken into consideration apart from any preference or opinion which has been expressed by the child on the matter and
looking into the best interests of the child. The said seven factors are as follows:

e the capacity of the parents, or of either parent, or of any other person in whom the child has trust and
confidence, to provide for the immediate care and protection needs of the child, including medical needs and
counseling;

e the need for the child to remain in the care of parent’s, family and extended family and to maintain a
connection with them;

e The child’ sage and level of maturity, gender, and social and economic background,

e Disability of the child, if any;

e  Any chronic illness from which has child may suffer;
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e Any history of family violence involving the child or a family member of the child; and any other relevant
factors that may have a bearing on the best interests of the child.”
The inquiry has to be conducted by the CWC before making any decision. The decision has to be informed to the child
and his/her parent or guardian or any other person in whom the child has trust and confidence and with whom the child
has been living who is affected by such determination.

Challenges faced by CWC

This statutory duty of CWC is dependent upon the duty to be performed by the Investigating Officers in producing the
child victim of any of the offences under the POCSO Act before concerned CWC. In a survey conducted upon the
Investigating Officers as discussed in Chapter 2, only 65% of the Investigating Officers produce the child victims
before CWC, 25% of the Investigating Officers produce the child victims before CWC only sometimes and 10 % of the
Investigating Officers do not produce the child victims before CWC. In another survey conducted upon the Special
Public Prosecutors, 55.6% of the respondents are of the view that CWC do not play an active role and facilitate
functioning of the prosecution and 80.6% of the respondents opined that a support person is not provided to the child
victims.

The law empowers CWCs to be the final authority for the care, treatment, protection, development and rehabilitation of
children in need of care and protection and for disposing all complaints related to such children while ensuring that
their basic rights and needs are met. Decisions of CWC have a significant bearing on the life of a child. It not only
determines short term but also the long term future of the child. The decision of the CWC is made as a Bench, with the
Chairperson retaining the veto power. Even there is confusion in ensuring legal validity of final case orders. As per
Rule 19(14) of Model Rules 2016, the final order of CWC has to be signed by at least two members including the
Chairperson. However, it has been seen in number of cases that final orders are signed only by the Chairperson who at
times takes a unilateral decision without ensuring the quorum. Section 27(9) of JJ Act, 2015 designates “the CWC to be
a Bench of Magistrates having the powers conferred by the Code of Criminal Procedure on Metropolitan
Magistrates/Judicial Magistrates of the First Class.” Hence, knowledge of the JJ Act and the issues revolving child
protection must be prerequisite to perform the roles under the Committee. But the said knowledge by the members
including chairperson of the Committee has been found to be lacking.

Statutory Duties, Functions and Responsibilities of Support Person

According to Rule 4(8) of POCSO Rules, 2020, the CWC may provide a support person to a child victim who would
render assistance to the child throughout investigation and trial in all possible manners. However, the providing of
support person to a child victim must be there without any discretion except in the circumstances where the child victim
is being assisted by any NGO or any counsel from free legal aid. The example can be
takenofaminorchildoftenderagewhoisnotabletoexpresstheopinionaboutrequirement of the support person and even the
parent or the person in which he/she reposes trust and confidence is not literate. In such circumstances, CWC has a vital
role to play in appointment of a support person. The information of assigning a support person shall also be sent in
writing to the Special Court within 24 hours of such assignment by the SJPU or the Local Police. Further,according to
Rule 4 (9) of POCSO Rules,2020,the support person is under the obligation “to maintain the confidentiality of the entire
information which pertains to the child.” This is again to achieve the object of the Act by following the principle of
maintaining privacy of the child victim and non-disclosure of identity of the child victim. He is also under obligation
“to inform the child and child’s parent or guardian or any person in whom the child has trust and confidence about the
proceedings of the case, available assistance, judicial procedure and the outcome. Further, he has to disclose about his
own role in the judicial process and shall convey any fact relating to safety of the child or otherwise regarding child and
the manner in which the support person would like to provide testimony of the child to the relevant authorities. He is to
submit monthly reports to CWC till completion of the trial. The report shall include condition and care of the child
which shall further consist of the situation of the family focusing on the physical, emotional and mental wellbeing, shall
mention progress towards healing from trauma, medical facilities so that CWC can ensure the medical support and

education to the child on the basis of the need.”
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Role of Psychologists and Mental Health Experts

According to Rule 6(4)(e) of POCSO Rules, 2020, “where an officer of the SJPU, or the local police receives
information of commission of an offence under the Act and is satisfied that the child against whom an offence has been
committed is in need of urgent medical care and protection, such officer, or as the case may be, the local police shall,
within 24 hours of receipt of such information, take such child to the nearest hospital or medical care facility center for
emergency medical care. ”The registered Medical Practitioner rendering medical care is also under obligation to attend
to the needs of the child and wherever necessary, are ferralor consultation for mental or psychological health needs, or
other counseling, or drug de-addiction services and programs should be made.

Need of Psychologist or Mental Health Care Experts

There is a principle known as ‘Social responsibility theory’ for serving the best interest of the child which helps in
exterminating a traumatic experience of abuse. Behaviour is a key determinant aspect which is important for both law
and psychology and helps in defining a civilized society. Awareness and knowledge of child psychology and child
behaviour is quite important for protecting the children from sexual offences.

The World Health Organization (WHO) defines child sexual abuse as “The involvement of a child in a sexual activity
that he or she does not fully comprehend, is unable to give informed consent to, or for which the child is not
developmentally prepared and cannot give consent,or that violates the laws or social taboos of society. Child sexual
abuse is evidenced by this activity between a child and an adult or another child who by age or development is in a
relationship of responsibility, trust or power, the activity being intended to gratify or satisfy the needs of the other
person. This may include but is not limited to: the inducement or coercion of a child to engage in any unlawful sexual
activity; the exploitative use of child in prostitution or other unlawful sexual practices; the exploitative use of children
in pornographic performances and materials.

To go into deep, it is the foremost duty of a psychologist or mental health expert who is appointed as counselor to
understand the physical and emotional state of the child. It will require going through the family circumstances, i.e.
whether it is broken or not, the scenario at school and the friends of such a child then there is need that trauma of such a
child be discussed and resolved which will help the child to overcome the trauma, heal the scar and move forward. For
this, patient hearing of the version put by the child is required. Even group based programs shall also help the child in
improving and enhancing the overall personal and social development of the child and to reintegrate him/her in the
family and society.

Need for Awareness on Child Psychology and Child Behaviour

There are five basic primordial questions to understand “the need for awareness on child psychology and child
behaviour i.e. how do children receive information from environment and perceive objects? How children, learn and
remember experiences? How do children think, reason and solve problems? How do they differ in various
psychological characteristics like intelligence, personality and interest? How do they cope up with various problems in
life?”

In the case of Alarming Rise380, the Supreme quoted the economics and statistics of the rising number of POCSO
cases in India. State wise elaborate assessment was conducted and put up before the Apex Court which affirmed the
importance of Article 21 and it’s auxiliary ‘procedure established by law’ placing relevance to the POCSO Act, 2012.
In the order dated January 8, 2020, The Supreme Court not only issued directions for developing programs to impart
training to the Special Public Prosecutors of each State but also in child psychology, child behavior, health issues etc.

NON-STATUTORYSTAKEHOLDERS

Role of Parents and Teachers

“Children are not only the future citizens but also the future of the Earth. Elders in general and parents and teachers in
particular, have a responsibility towards children. The future of the world depends upon the treatment we give to our
children today. Children are vulnerable. They need to be valued, nurtured, caressed and protected.”397
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The first persons who come in contact and are in relationship of trust with the children are parents and guardians. They
have the onerous responsibility to have regular watch on their children and to teach them about the right and wrong
touch, body parts in the correct narration along with the use of various body parts. They should be vigilant whenever
they have to leave their child with neighbors/relatives/friends or caretakers. Listen to them carefully and constantly
which would help the child to repose confidence in his/her parents and not to keep any secret from them. The child
must be asked about the activities done in the entire day to develop the mutual trust relationship in the adolescent age.
When the child starts exploring sexuality, he/she must be taught sex education. The answer to their questions must be
honest without shock, anger or disbelief.

Whenever, a child discloses about any sexual abuse, the parents are taken a back, either in a state of mental shock or
being in the state of denial. However, such emotions should not jeopardize the emotions of the child. The parents
should not blame themselves. Rather pay attention to the behaviour of the child. The foremost thought must be the
recovery of the child and the steps to be taken for it are : listen to the child, question him/her politely; ask each and
every detail; appreciate the child for telling you about the incident and ensure the child that it is not his/her fault; the
incident must be reported to the nearest police station; the child must be taken to a Medical Practitioner or a
Psychologist, Psychiatrist, if situation demands so; do not dilly-dally in reporting the offence, even if it is committed by
a known person;donot bathe the child or change the clothes; always be present with the child at the time of medical
examination or while recording the child statement by the police.

II. CONCLUSION
From the above discussion, it can be safely inferred firstly that the Police, Medical Department and Special Courts are
not the only stakeholders but everybody coming in contact with the child victim either before or after the sexual abuse
is the stake holder. It may be parents, teacher, counsellor, media, public in general etc. Each and every one has very
important role to play in rehabilitation and rebooting of the child victim back in the family and society.
Parents and teachers are the first idols of the child who have direct touch with the child even before any such abuse.
They are also the best counsellors of a child who can teach them not only how to come out of such trauma, if any in
one’s life but even how to identify such molest, stand against it and report it. Public in general i.e. the society which is
around a child victim can protect a child victim from such offence, report the commission, attempt or even
apprehension of commission of such offences and if any such occurrence takes place with any child then to support
him/her in rehabilitation and overcome the trauma.
Next stakeholder, Media, again has to play a vital role by creating awareness in children through short films,
advertisements, cartoons etc., by reporting such crimes but without disclosure of the identity of the child victim.
Psychologists and Counsellors are again one of the vital organs who can really help the child victim to lead again a
normal life in the same society. Medical Practitioners have to follow the protocol as narrated by the guidelines issued
by Ministry of Child and Women Development for conducting medical examination of a child victim. The evidence
brought on file by them can help in convicting the accused even in the case where the child victim does not support the
prosecution case. However, in the absence of any medical evidence, the testimony of the child victim which is
otherwise trustworthy cannot be discarded.
So as all of them have an important part to play, they need not only to be made aware of the provisions but also to be
sensitized regarding their respective roles.
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